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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
: AUSTIN
GEnaLp €, MANN
ATTORREY GERERAL : ¥areh 20, 1939
Honorabls Bascun Glles
Land Coxmissionert
Austin, Texas ,
Dear ¥r, Ciles:
This Doparfunnt aoks.
letter of the 4th inst , re«c _
~ *"House Bill No. sh pés passed with the
emargency ¢olause by thy prod gislature and
signed by tha Gpwe - OX . 7y 1338, vith~
draws froa se ts ctiectiVe date
until after deyas from adjourn-
ment of the ghlay sa s.tono thds slature,
all publig fxé: . ands héletofore anthorized
by any lak of\this 54 5 be s0ld4 or leasnd,
nresented for filing
umerous apvlications
gotes made thersunder for
& magarveyed i::fi‘“‘:’% 2le
Rp08ed unsurveyed & end by >
ter 271, | M 5%
5.9. 1971,

»” terms of Ssetion 8 of EHouse Bill 373,
- fawal Aot does not apply to sueh appli-
cationu _and to f£ield notes as were filed in the
Land 0ffice prior to February 7, 1939, dut in con-
sidering the tenders for filing nade sinee said
date saveral -questions are presented wpon which I
would appreciste the benefit of your oconstruction
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of the wishdrawel As§ end your opinion as %o its
sffect upon the operation of thepresent vasancy
sales law (Chapter 871) under whioch said filings
were oommensed, as followsi <

"1, Whether or not said withdrawal act,
during its effeotive poeriocd, precludes the filing
in this Department for eny purpose of any and all
appliocations for survey and field notes t0 purchese ;/
or leass supposed vasant tractds, If, in your
opinion, thias question would bde answered in the
affirmative, then the remaining questions herein
:;o not necessary to be conaideredj dut if negative,

eni :

*2, Where application for survey was filed
with the oount; surveyor and the survey made be- %TLJL
]

$

fors Fabruary 1939, and the pepers with proper

filing fees wers received in the land Office :;gor

gg;g_ but within the presorided 120 days Irom
e OF

sl fiying date, should said papers de
filed in the Land Office? |

"3 Where the application for survey was
filed with the ouunty surveyor bgégrg, but the _,?yaﬂv'
survey made aftexr February 7, 1999, and the papers
-with fee were Tedeived in the Land Office after
sald date and within the 120 days from original
file &ate, should they ba filed in the Land
Offige for any purpose? :

"4. If, under either of the above oonditions,
.your opinion should be thet the applicent eould havs
fixed a legal xight to $Sake the further steps pre- -
soribed {n the present vajaney law regardless of
the pessages of the withdrawal Ae¢t, and such appli-
oant's original rilins with the county surveyor
vwas made less than 130 4ays prior to Februery 7, 1939,
bt no filing was made by him in the Land O0ffice with-
in the 120 days, would such right of th: epplisant
to prooeed expire at the end of said 120-day period
or wauld the withdrawel Agt which dDeoceme effedtive Quri-:
ing the 120-day period in enywise operats to prolong
the existenos of suoh right or to hold same in
suspension after the 120 days expired?”

The Act mentioned in your letter, House Bill No, 373,
reads as followa; ,

nSeationl, That all of the pudlie froe
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sohool lands heretofors authorized dy any law
of this State to be sold or leased, are hareby.
withdrawn from sale or lease from the effecdtive
date of this Aet until after the expiration of
ninety (90) days fram the adjournment of ths
Regular Session of this Legislature, o

"3e0s 2 The withdrawal of said public
. free school lands from ssle or lease
no% apply, however, %o applications to purchase
or leaze filed with the Commissjoner of the
General Land Office prior to the effestive
date of this Aot or to applications ihvolved
4in l4tigation now pending. .

"S5e0¢ 34 All laws and parss of laws in gon~
rfliet wlgh This Aot are hereby suspended until
after the expiration of ninetsy{(90) days after
the sdjournment of the Regular Session of this
Loa:llhtu:u. n ) . .

That part of the above menticned i¢t hereinafter
referred tc as the 1939 iet, which i%. is nedessary for us
to oconstrue im order to auswer the questions propoundsd
by you, is Seetion 2 above quoted,

You state that she applications which have bheen
presented to you for filing since Tedbruary 7, 1939, arse for
supposed unsurveyed school land under. Segtions 6 and 8,
Chaptexr 271 of the Aots of the 42nd Logislature' 1931,
hereinafter reforred to as the 1931 Aot (Vernon's Artisle
B84210), Sections 6 and 8 af the 1931 Aot will hereinafter
be merely referred to as Section 6 and Seetion 8, This
then, leaves us to consider only the effect of Seoction 2
of the 1939 Aet on applications fileduunder Seqtions ¢
and 8 of the 1931 Ao%, which seotions involve only unsur-
veyed school land,

The lands withdrewn fram sale or lease under
Seation 1 of the 1939 Aot are "publis free school lands",
Seotion 2 of that Aet exempts from withdrewal onlg;thoao
lands on whieh applications %o purdhase or leass have been
filed with the Land Comissioner prior to the effeg¢tive
date of the Agt, or %0 applications involved ia litigation
now pendiag, The Act does not make any distinction between
‘gurveyed and unsurveyed lands, Under the present laws, or
the laws in existense at the time of the passage of the
1939 Ao, $thore are no statutory provisions for filing
with the Land Commissiocner an appiication to purchase or
lease unsurveysd sthool lands, As a matter of practioce,
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the applications filed with the county surveyor under

Sections & andB are usually returned to the d Offigd with

the field notes, but we know of no authority requiring this

to be done, It is also true, as & matter of practise, that

the Land Commissioner requires the applieant for the purohase

Of unsurveyed land to file a formmal application efter the field
notes are approved and the land has been valued, snd glassified.
This is the progedure provided for under irtig¢le 53235 {(now
repealed), but the present statutes 40 not require sueh procedure,
Algo, we 40 not believe that such applieations are the appli- '
gations intended 'oz the 1939 Aet. In dompliance with Artiols
8300, the field notes returned by the surveyor also state that
the survey is m:ade by the suthority of a certain agglieation
£iled with the surbeyor. It is also to be noticed that the
appliocations filed with ths county surveyor under Sedsichs
8 and 8 always 3tate that they are applications for a survey
- with a view yurchasa the land or with a view %6 purchass
Q& mineral lease. The filing of an applieation for a survey
oonstitutes the firat step to be faken by one desiring to -
purchase land under Seetion 6 or %0 sesure = preference
right %o puschase & minersl lease under Section 8,

It ocours to us that the Legislature, or at least
the anthoy of the bill, probadly had in mind that all
applications of those Aoniring purchase or lease sshool
lands, whether zurvsyed or unsurveyed, are filed in the
Land Offige, a8 no provision inthe b O emergendy clauss
shows that 1% wes she intention of the Legislature make
any distinotion between surveysd and unsurveyed land, 1In
other words, it appears that the Legislature intended thet
the 1939 Agt should not apply to &pplications whioch had been
Jegally and dulf f£iled with the proper authority, In 30 -
ing of applieations filed with the Lend Commisslioner, with
whom they muat be filed for the purchsse of surveyed school la:
“1and, wo believe that the Legislatures méant that the Aot '
should not apply %o epplieations whioh had been legeally and
prcperly f£iled for the purchase or lease of school lands,
and it was not intended that the A¢t should affect such
applioations, : .

If we should meke this construction of the 1939
_Agt, we will merely de f{Jo the well known principle
of statutory oonstrustion, that statutes should, 1f possidle,
be gonstrued so as $o uphold Sheir conatitutionality,
At the time of the enaotmant of the 1939 Aet, and ti-
cularly Section 2 thereof, the lLegislature evidently knew
that applications might be on file for the purchase or
lease of lends whioh could not be affedted by any agt i
might pess, end it was intended to show $hat 1% was not the
parpose of the Legislature $0 deprive any person of sany right

A<S
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that might have asdrued by virtue of an applieation to
purchase cr lease lands, whether survey:d & unseurveyed.
Therefore, wo belicye thet Sestion 2 of the 1538 Ast cen

bo ecnztivod ec if the wordez, "wiih the Commiasiorier of

the General lend Ofrice” were not therein, and jherchy uphold
the validity of the Aos, )

_ If, howgver, we are nisiakea in thé adbove gon-
struction of the 1939 Act and Segtion 2 of seme 18 to be
gonstrued es not applying ¢0 apnlications filed w th the
County Surveyor for mixveys with the view of purchasing
o7 lessing unsurvsyed sghool lands es provid in Seotions
6 and 8, unless asaid appligatione have bgan filed with the
Land Comsinsioner priox %0 Tebruary 7, 1939, the effastive
date of the A0t, ¢ the question arlses 2d to whether
sald Seation 2 of the 1339 Act iz velid as withdrawing fom
sale oY lease lanéds on which applieations have besn filed
with she souuty surveyor wnder Sedtions 6 and 8 dafoxe .
the onastusny of the 1939 Asts, duy whioh applisations hed not
beaa filed with the Land Counlssioner befors shat date}

It is well ssttled that if at the time of the
gusm and offaotive date of the 1939 Aat any lggliomt- |
ad sedursd a vested right to purshase or leass lands under
Sections & md3, any aet of the islature in seeking
to deprive thoss ajplisatms of their veated righis secured

is of no elfest ¢ 88 Tex, 340; 1Y 5, &
7275 DEEbe Gattis Tor ¥ SRGIAPD Tex, B 14 5. 1. S40,

It 1ia als0 well ssttled thet if the laws of Texss
have made an offer o sell or lesss lunds %o eny person, -
which offer hes been agoepted by scme peroon, the withdrewel
of tha Offer %o 5ell or lasnsc sfter the acceptance o she

offer is of no effect. State ¥, Rohinson, 119 Tex, 303
80 Se W. {24} 298, * t

This, then, leaves us to dscide (1) whether a
vestaod right to purchase or lease lands under Seetions ¢
or 8 wes seoured, or the Sgate's offer to sell or lease
was g86epted, upon the filing of the appliocation with the
County .Swrveyor as provided in said two sgetions, or (8)
.whother the weated right to purehase o lease, or thoe offer
to sell or leasze had been agosptaod, only whem the applica-
tion was filed with the lLand Commissioner, If the vested
-right %0 f3e OT lease was seoured, o tha asoeptende
Of the offer to purehasae or isase was mada, &% thet of
the riling of the application with the cmtge&n-nyor, then
she provisions of the 1939 Aot withdrawing the land from
sale or lease is ineffective as to applieations filed with
the County Surveyor dsfore the effective date of the igt

/
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regaxrdless of the oonatruetion placed upon Section 2 of
sald Aot,

Seotion & of the 1931 Act {Vermon's Article 54210]
provides, in part, es follows: ,
“Anyone desiring te buy any of the unaurveyod
“landtincluded in this Act not situated within five
miles of e producing oil or gas well shall filo with
the oount¥ surveyor of the eoun$y in which the lsnd
may be situated, an application for survey desorid-
1ns the land in suoch menner as will enable the sur-
veyor to identify i% andpay the survesyor a fee of
One Dollax (B.00) for filing and recording said
application ¢nd also fosit with hin sush sum of
money as will pay for oiting the claimsnt or ¢laim-
ants of the land, if any, endthe adjoining ownexrs
" as the tax rollis nay dicolosc the names of such
claimants or adjod ownera. The surveyor using the
forms presori by the General Land Offise, shall
immediately send b r.gisterod.nail oy hana %o oanh
claimant or adjoining owner a eitation eont
dessription of thc land sought to he surveyed an tix,
a date far surve ‘The survey shell be made and the
field notes ril 1n the land Cffice within one hun-
dred and swenty {120) days fxom the filing of the
application with the surveyor. If the area is found
by the Commissioner to deunsurve and subjeoct to
sale, he shall vslue the land and givenotice of
the weluation <o the applicant who may purchase the
land on thesame terms and oconditions as preseribed
by the law and the regulations for the sa2le of sur-
veyed landj provided, if ths area should be in the
snclomuire of ancther person olaiming it in good
faith, or oodupiled as & home by another, such holder
or oocupant shall have a preferends right for a
¥;riod of sixty (60) days after ssrvice of eitation
have the land surveyed on his own applieation to
the surveyor aud on the return of the sum advanoced
by the first applicant for ¢itasion, and thoreupon
fix his right to purchase as herein provided,"

8¢otion 8 of the same Aot contains the following
provisions

gcraon who discovers an unsurveyed area of
sehool land which has not been listed on the rescoxds
of the Land O0ffice as school lend, and is not in
actual confliet on the ground with land previously

LA
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8014 or agﬁ:opriatod end which appears oa the
official d Offioe nap as unsurveyed land,

maY apply in writing to the ocsunty surveyor and
have ths same surveysd, and after the field
notes have been roturnod t0 the Land Ofride

and approved and filed with the Land Compmissioner,
shall have & preference right for sixty (60) day-
theresafter to purchass a mineral leass thers-

on &% the minimm price fixed by the lLand
Commisaioner, in addition to the other sonsid-
eration providod herein,"”

s Ggain eall agtention %o the fast thas \mur

ths adove ltlmttu. applications to purchase or lessss un~

surveysd sehool lands are filed with the Oounty Survsyor
and not with the land Commissioner,

In Whise ¥.¢ s 60 Tex, 3540, 17 B, W, 787,
the Couwrt. hed un t:lon thnnu Asy of 1879
{Ch, 33 p. 48, Mta of | ogulnr Session of the 16th

Legialature}, Seotions 3 t0 8§ mumw of that Aot
reeds as follows!

"See, 2. mt any person, fim or sorporation
dnclring to purchase any of the unappropriated lends
harein set epart and reserved for sale, may 40 so
by ezusing the trast or trects which sioh person,
fira or sorporation desire to purchase to be survey-
ed by the authorized publie surveyor of the euunty
or distriot in which zaid land is situated,

"Ses, 3. It shall be the duty or the sur-
veyor, to whom application is made by maonabh
parties, to survey the lands designated in said
appl:loa&ion within three months from the dats
thmor and within aixtg days afser said survey,

gertify to, retord an the field-notes of
uid turvon and he ahall nlzo within the said
sixty da raturn to and ﬂlo the same in th
generel d office, &s required by law in other
cases.,

“Seo, 4. yors shall be ent{tled to re~
.~ Gelve froms nggicants for the purshase of lands
undex the euthority of this act all legal amor-
or!s fees for uork dons by them,

"Hea, 5. Kithin sixty days affer the return
%0 and £iling in the general) land office of the
surveyor's certificate, map and field notes of
the land desired to be purohaud, 1% shall bs the
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right of the person, firm or corporation who

hae had the same surveyed %o pay or cause to be
peid into the treasury of thestate the purchase .
money thergfor a$ the rate of rifty gents per
aore, and upon the presentetiocn to the gom= .
uissioner of the general land office of the Ye-
receipt of the state treasurer for such purchase
Boney, sald ccamissioner ahall issue to said
persony firm or corporation & patent for the

tract or “traeta of land »0 surveyed and paiéd fox,»

A subsequent Aet of 1883 withdrew all school
lands from sale, The question of the effedt of this with-
drawal on pending appligations to purchase was eonsidered
by the Cours, whioh atates that $hs very filing of an
applieation with the ouunty surveyYor conferrsd neo adsc-
lute right to have the survey made, for it was only when
such applications were made by responsidle parties that
the law made it the duty of the surveyor to make such
surveyd, and further that tls surveyor was the :udfn
of whother the spplicant was & responsible person;, It is
t0-be noted from the Ast of 1879 above quoted that sestion
2 provides that any person "desiryring to gurchnla' pay do
20 by “gausing the lend to be surveysd” by an authorized
publis surveyor and Seo¢tion 3 provides that 1% is the duty
of the surveyor, when applications are made by “"regponsible
partiest, to eurvey the land, and further provides thad
the rieli notes shall de returnad to tha lLand Office within
60 days affer the survey.

It 18 to be noticed that seotiona 8 and 8 of the
1931 Aqgt ¢ontain no provision :gt?giixiggt:ho c;g?ty :ur-
veyor to pass upon the responsib: yo e applisants,
In?glnt, the iAot says notfing adout responsidle parties,
On the contrary, Sedtion ¢ provides that immediately after
the riling of the application, the surveyor shall serve
citation to each elsimant or adjoinimg owner of the leud
desoribed in the application, Seetion 8, which pertains
10 a leasze by a dlsaoverer of an unsurveyed ares, provides
that the disdoverer may have the same surveyed after filing
an applieation, \ .

In constriing the A8t of 1679, and deeiding when

the right %o purchass under said Aets begomes vested the
. = gpplieant, she Court in 1»_!§g¥§%i§snpza after stating

that undor said Aet the mer filing o a;plication a4
not give the applicant a vested right to purchase the land,
for the reason that the Aot spesifioally stated that it may
be purchased "by causing the tract o be surveyed”, used this
language!
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*How may the eppligant become & purohasex?

The statute answars the question 'He may &0 s0 by
sausing the tract or tracts whioh su¢h person, -
firm or corporation desiresz to purchase %0 be
surveyed', vhen this is done as the ect eontonm-~
plates, then, and not before, the state eortracts,
upon the purchaser's somplying with the other re-
quirements of the ast, that it will eonvey to him
the land surveyed, when this point was reached
there existed an sxedutory sontrast which gave the
purchaser & vested right, upon eomplying with hias

t of the eantrast, to havs the land purxechased,
of whioh subseguent legislation cannot deprive

*0n the faith of the state's promise, the
plicant, in good faith, sxpends money tohave
e lend smurve or incurs olligation to pay.
The sighs segtion of ihe 208 provides thas *afjer
the survey of any of the publisc domain authorized
by this act, it zhall not be lawful for any persoa
%o tile or losate upon the lend a0 surveyed, and
sush file or loeation shall be utterly mull and
void,* Thus it further svidenced that intention
of the legislature that nc right should be deemad
t0 vest in sn applieant prior to a survey; priox
to whigh time it might bde appropriated by a pre-
tor, or by any responsible person, wi ut in-
> ng any vested right of a former applicens.

*"The survey was made for the appellees wi thin
she time presoribed. by law, and thus was vested his
right. The field notes weras returned to the gensrel
land office within the time Irequired by law, as was
$he full price for the land paid to the treesurer
of the state,

*The lew, at tho time $he right vested, declared

*ghat 1t shall be the Tight of the person, firm, or
corporation, who has had the same turvud 2 7] Z'
or eause to be paid, into the treasury of %ho state,
the purshase money ihmtor s at the rate of Lifty
gents per aare, and upon she presentation to the
eoxnissionsr of the generel land office of the re-

.= geipt of the state treasurer for such purchass
monsy, said eommissioner shall {ssie to said per-
son, firm or corporation a patent f.» the traet or
tracts of lend s0 murveyed and paid for.,”

"The ninth sestion &eclares that if the appli~-
sant fails, refuses or neglssts %o pay for the land
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within the $time presorided, *the shall forfeit all
right thereto,' ' ,

A right gannot be forfeited before it exists,
hende we have the clear deglaration in the stagute
that it is not the payment of the purchase mohe
which veats the right to have the land, bdut tha
the right vests in the person who has had the survey
mnade, which, however, may be lost failure to
compiy with the other terms required of him, The
right of the appillees under the faots mast stand
as though the aot of January 28, 1883, had not been

L

In Lagon 2] 8% 149 (Wris of Error Refused)
the Court also eonaf;;u% Aot of 1879 through this language:

"We are of tha opinion that the firs$ oonslusion
of 13:;:7 the oogig.boloi;- th:ttg:o::i:nghgmavp311"
wers 4 ne parties a ] ey ap
to purdhase this land, and could no$ purchese \mXcr :
the law - gamnot de sustained, We inocline to the
oginion $hat the question of responaidblility, within
the meaning of the aot of 1879, was for the surveyor
%0 decide} and if he held them responsidle parties,
and made the survey, this would be sufficient to
hold the land until the expiration of the time allowed
the purshaser in whioch to make payment.”

Wa see from the above that the Supreme Court of
Texas cleflaly holds that when the applicant takes the
ini$ to purchase lend, his right bedones vested,
s A to 1879, the initial s¥epiwas not teken until
the survey was made, and the faet that the fleld notes had
not boen filed in the General Land Offisce 4id not affeot
the vested right secured by the initiel step of having a
survey madse,

Under Sestions 6 and & of the 1031 A0%, the initial
step is the filing of the application with the ocounty surveyor
and the appliosnt then receives the right to take each suo-
cessive atep in purchasing or leasing the lend., Under Se¢tion
6 it is required that the fisld notes be returned to the Land
Ofrice within 120 « Under Seetion 8 there is no time
limit mentioned for the return of the fleld notes, but from
youf letter you assume that Seotion 8, as well as Section 6
authorizes the return of field notes within 120 Qays; thoroﬁy
following the og‘mmn of this Department seversal years ago
that if the field notes are returned within 120 days under
Seotion 8, they are returned within suffieient time, bdus
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whioh opinion 4id nod pass upon the question of whether the
field notes may be returned after 120 days from the date of

the applieation, See also %uq Panell 01} Corporstion,
109 S. we (84) 1109 (¥rits o r r%i‘uu!.% _1&/

- In m& {; supra, the Court 414 not require
the field notes returned to the Land 0ffic¢e in orxder to
secure & vested right to purehase, but merely held that the
initial step in sesuring a vested right® purehase was by
having the survey made, In other worda, the Court in that
case held that the initiel step was suffieient %o sesure the
right $0 purchase and i§ is sleaxr that the initial step
under Seetions 6 and 8 ias the filing of the spplieation with
the county surveyor,

' In . 79 Tex, 5, 14 S, W,
840, the Co %&t %ﬂ-rq the Ast of
J.B75 on applisation made in acgordances with law and
followed bY & suryey would not affest the rights of the pur-
ohaser t0 go ¢n with his purchase and soquire $he land under
the repealed la w, The land wvas surveyed under the 1879 iect,
only two days before the withdrawal Aot was passed, The
decision does not give the date of £iling the fleld notesin
the Land Office dut says that the field notes were returned
40 the Land 0ffice within the time presoridbed by law, which
is 60 days from the date of the survey, The Court states that
however robably it may be that the vast quantity of lend
(17,280 aores) ocould haye been surveyed intoc sestions of 640
acres within two h{a, it felt bound to follow the expliois
agreement that the land wos surveyed on January 19 and £0,
1883, and that the surveyor surVeyed the landa imx traets of
640 aores each, In d4iscussing the rights of the appliecant,
the 8ourt saysi

"In 8¢- {aT &8 Rere property rights are eonéerned
we see no differencs detween the eontract of a State
snd an individusl and a ecntract between $wo indivi-
duals, The formalities by wiah they are entered
into may different, but the prinoiples affesting
the two are essanijilly the sams, Vhen there is an
offer made by an &gk of the Legislature whigh is
ascepted by 2x individuel there is a econtrast, whieh
it 13 mos within the power of the State to .

.- After sn secsptencs a repeal of the law ¢amnot affect
the sontracts, but wntil an asceptance a repeel of the
~aot withdraws the offer and no oontrest ean de made,
atho Agt of July 14, 1i859; the State offered to sell
lepnd to any responsihle persomn whe would make
appliestion for i¢ end ¢suse it %0 be surveyed, The

1OV |
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1 34 tha subsequent osilhuon uhuigo
epesled the asi, The sxpenses of the surveys
sonnection with the price to de paid to porfoe{
the title, are a sufricient consideration to suppors
the aontnot. It cannot de treated as & mere
bounty or gxatuity on pars of the S%ate."

In&mx. 98 Tex, ‘79 73 3, ¥, 49, '
the Court in disoussing oa .uudorthoMotlB‘?Othhu

langueage

"The oconditions predediint 3o the power %0
sell heaving been thus eomplied with, and the pure
ehaser by his &.puunon having u eapted the
offex to asell held ous by the mtuto tlmuh
such asiion of the Comminsioner, andhaving some
pu« with the statutory tgquumn there waa

& sompletes exscutory eontnct of ulo. '

In Creomer v. mm. 101 Tex, ‘90 109 8. W, 911,
the Omu't had uander oonﬁ.doration the quut:lon of the rights
acquired under the Homestesd Donation Aot and held that sinoce
the rights soc¢rued when the first s was eted, the pro-
perty was the gommunity property of hus end his first
wife, The Court said:

*It i not ocorrect to say that a husbhand and
wife who have settled upon pudlic lands under the law
giving them the right tc ovocupy and improve it and
eventuslly to odtain title by such cacupanay and

improvement, u_:quue no right prior to the
or ths presoirved time. I% is $xrue that they &o
not aglre e oomplate title, legal or equitable
un$il they have possessed for such tine lmt i &ou
not follow that 40 not asquire a rfght in the
land whieh mmuL marges in and determines the
oheracter of the title, Froa the time of the ini-
tial steps, the settlement, they have the right $o
hold and use the land as owners against any onse dus
the State, and :fmm the State at least 80 long

th $he

_uthoyoolp:ly lav and £§ remains un~
‘Shanged,"
102 Tex, 274, 115 8, ¥
mo.ucu%ﬁ torun;ruﬂ:ﬂ“;u:

Shase school land even thm he had not eomplied with the
Statutory requirement to gain title end that he hsd

?gﬁ‘ﬁ &
W
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a superior right agains$ a subsequent purchaser, The Court
says:

| "Ehe sale %0 plaintiff took the land off .the
narket snd afterwards the Coummissioner eould fot
sell and the @sfendants ocould not duy is, The sup-
erior title remained in the 3S%ate, e tHe right
vested in the plaintife to uqmo that $itle by
complying with the statutory donditions.” hae

"The legal ctﬁuey of a purchese or school
lend ms from the law which gives effect $0 she
taking of the by shiek 1% anthorines the
eogquisitions of title, and not from the eonsent
of the officer %0 mm uppnuuou.

In g 1081'.:.469.1108.!.1148
the eourt for the reason thas it

did not agrdé ¥ish the eonmuon of relators that the righs

given by Sefticn 8 of the At of 1905 to an epplicsnt who
has gaused nnmngod land to be surveyed for the purpose of
buying it within 6V days afser the approval of the survey,
was taken avay dy an Ae$ of 1907 vhi provided that no ons

" ahall $he er have prcromu to purechase any unsur=

voyed land, The Cours a3

*The right given by the Aot of 1008 umta
efenetios ¥ @t in the sense of the provisionm
ust quoted, rrloaa ares equally entitled by
the former iAot to the steps therein authorized
to acquire unsurveyed land, no preference being
given %0 one over mthor. The beginning of those
proosedings is not the exercise or a prercrenoc,

but is the initial step nece gro)uu.
whioh anyone may $ake,. What tha $axen
and has followed by the othul nece to the
purchasae, tho pouon who has eonducted them

resognised mg pligant who has aequired tho
risht 1 buy, no% by virtue of a preferende

stﬂm to him for o%ner rumslobut begauss he

‘nh tho eonditions upon whieh he
@“ 4, and the Quration of shat
ruh uxmmto-:m urlinthichuny

=~ be Matured into a mlozd purehass, The right
is not even eslled a preferends in the statyse.
laws in exisSenee prior %0 19507 4id give pr
endes, 0 named in the statutes, and it was te
ﬁm the lay of that year m.amxy utm.
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In this -ccaneotion, we 0all attentioca %o Seotion
6 of the 1931 ist which does not give the spplisant "a
prefegefos™ right to purchese, while Seotion 8 does give
the person "Tho discovers” the area a grefersnce right,

- In either event, under the authorities quoted ghovse, the
righs to purchase or lease 1s secured at the cf the
filing of the application with the county surveyor, subject

s e ba o aved . & andh an  mmeaBe o e -

Sl Sutoen bl o el o — - A
ONLY %O Dé GuS Oif AXOR i@ XAghl &V A Subsequent atage

for failure to ocomply with the law,

The sales Aot of 1905 (Asss Regular Session 29th
Llegislature p. 159) is very similar tc seotion 6, of the
1931 u:; mtig: 8 of the 1908 Ash M::. that “’M
parson desiring to purchase any poxtion of YRSUrve
school lands shall make written application 0 the surveyor
of the per sounty stating thas he desires $o have the land
surveyed with the intention of bu it, The ASt also pro-
vides that it ahasll be $the duly of the surveyor to file and
record the spplication and survey the land, and Xeturm the
flield notes the Land O0ffice within 90 days fruom $he date
of f£1iling the appliession. '

' - RW, 105 Tex, 384, 127 8, ¥, 806
the Court in dis a effect of an applieation tua&
under the adbove mentioned Act stated as foliows:

*I¢ relator's field notes had desn 60xrrecs
he would have acquired a right to purehase the
land and the Commissioner ocould not have lawfully
-refused to plage & valuation u the land and do
those things necessary $o enadbls the applioant %o
complets his purohsse, This was pa privil
granted {0 any applicant to purchase, CoX

. 4 alhla A i Ji.4

We see that the eourt in the ebove sase sonsirued
the Aet of 1906, whigh ocontains the same provisions as
Segtion & of the 1931 4iot, with reference to the filing
and return of fikld notes, and clearly holds $hat the appli-
cang seeured & ferenss right t0 purchase by filing his
application sudjest 4o the eondition of the PO
- - segution of its as prescribéd by the Statute, We ¢an see
no 4ifference betwean the Aet of 1900 and the Aet of 1931
in this respect. If the »ight S0 purchase umder the 1908
Ao detams vasted 3& the fi] of She application, we
See W0 Teason Why the right does not betoRs vested upon
the filing of the applieation undexr the 1931 Asty
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In by, 184 S. 7. 188, (¥rit of Zrror
Rofused) and 187 8.9, 1101, {Writ of Errox
Refused;}, the sgussed an sot of 1901 which sough$
to impose addisional tions and bdburdens upon’the right
‘'of purchasers under the aot of 1895, In Hooks .y, Xirby,

ths Qourt sayst

*The law usnder which the timbder was

chazed from the state gave the absulute right
$0 the purchaser te duy the land at any time
within five years from the date of the sale of
the timber $g him, or at least wun¥il all the
tindexr 1p ved, This right fomed a part
of the eonsiderasion paid for the timbder, and
entexed inte the eontraet as much as 4id the
sash eonsideration of the $5 per aore whiok he
mb Then he paid the eash and t00k a deed to

t the law wrote inte the cemtrast thas
he was Al theredy granted she right $o duy
the land within a gertain time for a cerdain
furtier considezetion, end this right hecame .
lv:ltu:i :n& eannot de i-purod. by sudbsequent legis~

. :

In Fipg ¥e Punn, the cours says:

: - *githous stopping now to indicate in detail
the rights a aser of timber under article
48184 agsquired t0 thereafter purohsase the land
on which $the timber stood, it ia sufficient %o
say that such rights as were =0 soquired wers
eontractual and vested, and ocould not be impair-
ed ox talen sway by future legialation. If
under the a¢s of 1895 as amended in 1897, whieoh
entered into anéd formed a part of the sontract
omchuo of the timber, the owner of the

\ and the right to purchase the land on

the terms in said law provided, then his X ghts
ware not and ecould not be affested by the sat of
1901, even though a0 intended dY the Legisliature.”

el N A S IR M et e e S
292, the o upen idity of an Ast of the

. slasure wis all University lands from lesse
after the Land Commimaioner sdveartised for b»ids for lease,
The eourt held that where the bidder had filed his appli-
sation with the Land W %9 leaze Sextain tracts
of land and had eomplied with the law in filing Rhis bid,
the bhidder had as 4ha offer of the Btate and $tiw
Legislature was without authority te deprive hin of his

134 .
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right to segure the lease 1f he ahould de the highest
bidder, In disoussing the question involved, the eocurs

says)

*If a oonireat of purchase or & right to
urehase an o1l and gas lesss on any tiragt of
Iand vested 1n of the interveners under the

tems of s%ga te, that eontreet or that
: n % of .oouru wun be protested by the statute
r by th: Constitutions of the United Btm: and
of Texas,

L R

the

that 1% will sell to any person an oil snd
lease on any of the Universi
ond that a oF price
bid, »e st the sive purshasex
sblest tnothcn buy. In oxder to
rcoo:r m highest pﬂ« tor the :l.m:, :t to
nrro w. person sn equal opportunity

the Aet requires thas advertisment de
mde m{ on a ocexrdain fixed date an oil and ss
leass on that trect will be swmxded,"

* 5 »

“As rirst mtated, the Ast makes sun offexr to sell
the leases. Like other similar Asts, 1% may be de~-
signated as toffert ht. The law s | tes he
Serms of the contrast its provisions are sub-
Jeos t0 the same or lh:un sonstrussion as ths
provisions of sontrasta between individuals,”

ER

»in aet of the Logidntm made the offer,
and intervensrs have scdepted i¢ as vided and
oonditioned in the Act, A eontrest west the
State and thn‘highut bidder mas u&t-"

In Caples v, Gele; 18V Tex, 370, 108 3. W, (24)
s Suprens Ogurs unmm the vnh xight of appli-
h under the 1931 Ast by saying: :

"The record shows that a patens was issued
to Cole on August 1%, 1931, that within uc
mmmcqumu umnmm

A73
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purehase, or in the alternative, to lease the land for
04l and gas purposes, This gave him an interest in the
land in controversy unfler the terms of this law,”

In ,

(2) 699 (vris of K= nitted
Supreme Cour$ on oral argument January 85, 1939), one of the
questions bdefore the Jourt was whether 'ryin', who tras the
originel discoverer of an alleged vadancy, tut whe 4id not
file sn application to lease until after other spplications
hed deon filed, had & right over prior aprlicants to seoure &
lease, In the original opinion by the eourts, it ssems elear
that the sourt intdided to hold that the first one taking the

s provided :{.t& statute s bring the matter $5 the Land
Offies was sntitisd t0 the right to lsase, dut some parties
$00k ths eourtts o on to mean that the £irst person o file
witk the Land. ssioner had the right to leese. The matter
was nade clear and definite dy the court in its opinion on
motion for Xehearing af page 708 as followst

®In some amious gurise motion filed by attorneys
representing ¢lients in other pending sases, objestion
is made %0 the porsion of our original on read-
m‘ 'The &f scovery alluded %0 in the 1931 Ast we
) clearly means the discovery by ‘any ' to
. :the land scamissioner, by means of an.applisation to
lesase under the 1931 Actk,'

It ia stated that this leuguage 12 being con~
strued as holding that the party who first files his
applieation for purchass in the Land 0ffide is entitled
to grieri ty over one who had made an sarlier sppli-
sation for survey st had not £iled his applieation
t0 purehase until later. The quoted language was not
intended t0 20 hold, nor 40 we think 1t is fairly
susceptibd) of shat eonztrustion, The point under
oonsiderasion was whether the party who first dis-
covered the existende of & vaymoy was sntitled $o
prioxity » ss of the date of his applieasion
under the 1931l ast, The thought embodied in the
quotation ias that the rights of a y uwnder
the act are fixed by means of sompiisnde with the
.a8t%s AR applisation to purehase iz, of sourse, essen-
$ial, As predzequisite there to, a survey is neocessary,
The applieation <for surve aomhwtu the first
step under the set and no @ ubds fixes the rights of
the applicant in so far as tine is eoncerned, JFailure
or refusal $o follow the applieation for survey
with sueh application P se woul? defeat the
umal“or any rights under the applisation for
Brvey.

In view of all of the adbove authorities we have
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L

reached the conslusion tha$ the provision of Seotion R

of the 1939 Agt exetpting from withdrawsl lands on which
applisations have been filed with the Land Commdisaioner

is to be sonkirued as canti from withdrawal el) leands on
whiaol applieant $akes the $ia) step o purchase.or leease,
By e¢iving this eonstruation, we axre a %0 somsirue the

1939 Aot 50 as to uphold its validity in its enfirety. 1If,
however, we are wrong in this construetion, then we are of the
opinion that the filing of an spplication for survey with

the view of purchasing or leasing under Section & or Seotion &8
is the rirst step on the part of the applicant, and hy teking
this initial step, he secures a vested right {o oontinue eash
step, a8 provided by the sSatute to purchass or lesse the land
involved, This rights, under all of the aughorities above
quoted, 15 & vestel xight of which the applicant sannot de
deprived by the legislatures and, therefore, the 1939 Ast does
not affest this vested right, :

© In view of the adove sonslusions, your first ques-
tion is eiswered in the negative, ' The second &nd third
questions are snawered in the affirmeative, In snswer %o the
fourth gquestion, it is our opinion $hat the 1939 ies will not
operats 0 prolong the existenes of asy right secured by the
£iling wikh the souniy surveyYor of an spplication for a survey,
Ve say this for the resson that in answer 0 the other questions
_ propounded by you, we have held that the 1938 Aqt has no ef-
fest on pending appliestions filed with the ‘eouniy surveyor,
and that the applicany has the right to take each succsssive
step thereasrter as provided dy the atatutes, .

Unless ﬁg have field notes tendsred to you for
filing more than days from the date of the applieaticn
£1led undeyr Seqtion 8 of the 193) Ast, it is sgalin unnecessary
for this Depertment to pass n the question as t2 whether
the field notes under an applieation filed under Sestion 8 of
the 1931 Aot must be filed within 120 days fxrom the déate of
the applieasion, This question will likely be deoided in the
ease of Crighton v, State, Ko, 68760, now pending in the Srd
Court of Civil Appeals, (Submitted on o argument Nov, 30,
1938), The statute is slear, however, that the field notesz
under an applieation to purehase under Seotion ¢ must de Tre-
turnsd %o the land 0ffice wishin 120 days and the 1939 Jot,
sherefore, would nos have the effect of allowing field notes

- = under Section 6 t0 be £ilod after 120 days fTom the date of
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the application. We expresa._no opinion ss t0 whether field
aotes under Seation 8 may be returned after 120 days, as we
desire to aweit the decision im the above sause on that question,

v
Yours very %auly
ATTORNEY GENERAL OF TEXAS

By {
He Gredy ChandXer
> Assistant
HOC 18T
AVPROVEDS
(Signed) Gersld C, Mann Mﬂ\
ATTORKEY GINRRAL OF TRIAS



